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States and Capital Punishment 

Capital punishment is currently authorized in 27 states, by the federal government and the U.S. 

military. In recent years, New Mexico (2009), Illinois (2011), Connecticut (2012), Maryland 

(2013), New Hampshire (2019), Colorado (2020) and Virginia (2021) have legislatively 

abolished the death penalty, replacing it with a sentence of life imprisonment with no possibility 

for parole. The Nebraska Legislature also abolished capital punishment in 2015, but it was 

reinstated by a statewide vote in 2016. Additionally, courts in Washington and Delaware recently 

ruled that the states' capital punishment laws are unconstitutional. States across the country will 

continue to debate its fairness, reliability and cost of implementation. 

Recent State Enactments 

Since 2015, 25 states enacted 66 new laws addressing state systems of capital punishment. 

Trends include expanding or limiting aggravating factors, modifying execution methods and 

procedures, changing trial and appellate procedures, modifying laws to comply with litigation 

outcomes and repealing the practice all together.  

Methods of Execution 

Lethal injection is currently the primary method of execution in 28 of the 29 states that authorize 

executions. Texas was the first state to use the method, in 1982. 

In 2021, South Carolina became the first state to depart from using lethal injection as a primary 

execution method. It is the only state in which electrocution is primary, with firing squad and 

lethal injection, authorized by statute as secondary methods of execution. 

In addition to South Carolina, 15 other states have a secondary method of execution authorized 

by statute. Laws in Alabama, Arkansas, Mississippi, New Hampshire, Oklahoma, Tennessee, 

Utah and Wyoming provide a secondary option if lethal injection is found to be unconstitutional 

and/or unavailable. Arizona*, Kentucky, Tennessee and Utah all have a choice of secondary 

methods for offenders who were sentenced before the introduction of lethal injection. And 

Alabama, California*, Florida, Missouri, Virginia and Washington have other methods that are 

available if the offender requests an alternative. Secondary methods of execution include 

electrocution, lethal gas, hanging, nitrogen hypoxia, and firing squad. 

*See case law in each state to determine the constitutionality of secondary methods. For 

example, see La Grand v. Stewart, 173 F.3d 1144 (1999). 

The green states only have a single method: lethal injection. Blue states have secondary methods 

of execution. Click on those states to display details on secondary methods. The white states do 

not have capital punishment. 

Methods of Execution 
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• Single method of execution: lethal injection 

• Both a primary and a secondary method 

Note that Colorado and New Hampshire prospectively abolished capital punishment. In 

Colorado, the governor commuted the sentences of those on death row, but defendants with 

pending cases at the time of abolition are still eligible for execution and the execution statute is 

still valid. In New Hampshire one individual remains on death row. 

Significant Litigation 

Over the past decade, several U.S. Supreme Court rulings have narrowed the death penalty’s 

application in the states. The court has abolished the death penalty for mentally disabled 

offenders (Atkins v. Virginia, 2002), juvenile offenders (Roper v. Simmons, 2005), and for those 

convicted of raping a child where death was not the intended or actual result (Kennedy v. 

Louisiana, 2008) – each ruling states that the execution of such individuals is unconstitutional, 

violating cruel and unusual punishment. In addition, the court has required that juries and not 

judges find facts that make a defendant eligible for capital punishment (Ring v. Arizona, 2002), 

and impose a sentence of death (Hurst v. Florida, 2016). 

State courts have also had an impact. The Delaware Supreme Court issued a decision on August 

2, 2016 striking down the state’s death penalty statute, ruling that it violated the Sixth 

Amendment as interpreted by the U.S. Supreme Court decision Hurst v. Florida. The Delaware 

attorney general announced that he will not appeal the decision of the state court and legislation 

would be required to reinstate capital punishment in the state. The Washington Supreme Court 

also recently struck down the state's death penalty on October 11, 2018. This was the fourth time 

the court has ruled the state's capital punishment law unconstitutional, calling it "invalid because 

it is imposed in an arbitrary and racially biased manner." 

The Washington Supreme court issued a decision on October 11, 2018 striking down the state’s 

death penalty statute as applied. This decision was the fourth time the Washington Supreme 

Court has ruled the state’s capital punishment law unconstitutional. The court wrote that the 

“death penalty is invalid because it is imposed in an arbitrary and racially biased manner,” and 

found that the law as applied violates Article I, Section 14 of the state constitution because it 

fails to serve any legitimate penological goal. 

• Atkins v. Virginia (2002) 

• Ring v. Arizona (2002) 

• Roper v. Simmons (2005) 

• Kennedy v. Louisiana (2008) 

• Baze v. Rees (2008) 

• Glossip v. Gross (2014) 

• Hurst v. Florida (2016) 

  

https://courts.delaware.gov/Opinions/Download.aspx?id=244410
https://courts.delaware.gov/Opinions/Download.aspx?id=244410
https://www.courts.wa.gov/opinions/pdf/880867.pdf
https://www.courts.wa.gov/opinions/pdf/880867.pdf
https://www.law.cornell.edu/supct/html/00-8452.ZO.html
https://www.law.cornell.edu/supct/html/01-488.ZO.html
https://www.law.cornell.edu/supct/html/03-633.ZO.html
https://www.law.cornell.edu/supct/html/07-343.ZO.html
https://www.law.cornell.edu/supct/html/07-5439.ZO.html
https://www.supremecourt.gov/opinions/14pdf/14-7955_aplc.pdf
https://www.law.cornell.edu/supremecourt/text/14-7505#writing-14-7505_OPINION_3
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The Death Penalty Debate 

Capital punishment is a difficult and emotional topic for many. Although it has been abolished in 

two-thirds of the world's countries, it has a long history and is still used in many places, 

including many states in the United States. 

Its use continues to divide people. To those in favor, the death penalty is seen as the most 

suitable punishment and effective deterrent for the worst crimes. Those who oppose it see it as 

inhumane and expensive. They point to data and comparisons of societies with and without 

capital punishment and argue that there is no evidence that it deters crime. 

This article lists all the key pros and cons of executing people who have committed serious 

criminal offenses—first, the arguments in favor, followed by the arguments against. 

“I will admit, like Socrates and Aristotle and Plato and some other philosophers, that there 

are instances where the death penalty would seem appropriate.” — Jack Kevorkian 

Death Penalty Pros 

• It deters criminals from committing serious crimes. Common sense tells us that the 

most frightening thing for a human being is to lose their life; therefore, the death penalty 

is the best deterrent when it comes to discouraging people from carrying out the worst 

crimes. 

• It is quick, painless, and humane. Methods of execution have gradually become more 

humane over the years, so the argument that the death penalty is cruel and unusual is not 

valid. 

• The legal system constantly evolves to maximize justice. That the legal system may 

make a wrong decision doesn’t mean that the death penalty is wrong. Every effort is 

made in the United States to give death row prisoners opportunities to challenge the 

court's decisions. Modern methods of crime detection, such as DNA testing, also give 

greater certainty of guilt than existed in the past. 

• It appeases the victims or victims' families. The death penalty can provide families of 

victims with some closure, which may help them to deal with their suffering. 

• Without the death penalty, some criminals would continue to commit crimes. It 

deters prisoners who are already serving life sentences in jail from committing more 

serious offenses. 
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• It is a cost-effective solution. The idea put forward by abolitionists that it costs more to 

execute someone than imprison them for life is simply not true, and there is plenty of 

evidence to show this. 

• Retribution is not the same as revenge. Retribution is a necessary part of the 

punishment process—without it, the friends and family of the victims, as well as the 

public in general, would not feel that justice had been served. 

Death Penalty Cons 

• There is no credible proof that the death penalty works as a deterrent. In the U.S. 

states where the death penalty has been abolished, there has been no significant change in 

the rates for serious criminal offenses, such as murder. 

• It is a cruel and unusual punishment, where basic standards of human dignity are 

compromised or undermined. 

• It continues the cycle of violence. Retribution is just another word for revenge—it is 

essentially just a form of the flawed thinking that two wrongs can make a right. The pro-

death-penalty argument is that killing people is wrong, and therefore, you should kill 

people for killing, which makes no sense. 

• It affects the poorer segments of society and racial minorities disproportionately, in 

part because they cannot afford the costs of good legal support and representation. In the 

United States, although only 13% of the population is African-American, 50% of death 

row prisoners are African-American. 

• It is an old-fashioned and ignorant solution. America’s image would be improved in 

places like Europe if the death penalty were abolished. The places where executions 

happen regularly include repressive regimes like Iran, Yemen, and Saudi Arabia. 

• The justice system is bound to make mistakes. People who are wrongly imprisoned can 

be released from prison and given compensation, but a wrongful execution can never be 

righted. 

• The death penalty is not cost-effective. When all the practical and legal costs are taken 

into account, it is clear that execution is more expensive than imprisoning for life. 

• A life spent in prison is a worse punishment than an execution. A prisoner on a life 

sentence has many years to endure their punishment, as well as experience remorse and 

reflect on his or her crimes. 

• There are strong religious arguments against the death penalty. Life is sacred and 

God-given. Divine judgment comes in the afterlife. 
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Executing Justice: A look at the cost of Pennsylvania's death penalty 

By Nicole C. Brambila 

Did you know? 

Since capital punishment was reinstated in Pennsylvania the length of time spent on death row 

has climbed from 74 months in 1984 to 186 months in 2013, the most recent year for which 

figures were available. 

The condemned inmate on average spends about 141/2 years or 173 months on death row. That's 

roughly four years longer than death row inmates in Texas. 

Source: U.S. Department of Justice Bureau of Justice Statistics and Texas Department of 

Criminal Justice 

 

Pennsylvania's death penalty system since 1978 has produced three executions at a stunning cost: 

$272 million each, for a total of $816 million, according to a Reading Eagle analysis. 

The revised analysis of the death penalty's cost to taxpayers dwarfs the $350 million total the 

paper estimated in 2014. 

But, this cost appraisal is also conservative, calculating - over nearly four decades - the expense 

of sentencing inmates to death rather than life in prison. 

The total tally, at least one researcher said, could easily top $1 billion. 

Death penalty critics note that the money - in a time of constricting budgets - drains public 

coffers and could be spent to fund a wide range of services, including sorely needed road 

construction or bridge repairs, while supporters doubted the costs could reach $1 billion. 

"We're scratching for every dollar that we can right now," said state Sen. Stewart Greenleaf, a 

Montgomery County Republican and chairman of the Senate Judiciary Committee. "To continue 

to spend that kind of money is hard to justify." 

Dauphin County District Attorney Ed Marsico said the estimate was inflated. 

"I think those numbers are way overblown," said Marsico, who as a staunch capital punishment 

supporter has condemned the governor's moratorium on executions. 
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Marsico added, "I'm not saying there aren't more costs, but not to that extent." 

The Eagle's 2014 figure did not calculate the cost of everyone the commonwealth has sentenced 

to death since the reinstatement of the death penalty in 1978, but instead used the 185 inmates on 

death row at the time, extrapolated from the method in a 2008 Maryland study by the Urban 

Institute. 

The total number sentenced since 1978 had been unknown until now because no state agency 

tracks all death sentences. 

The Eagle spent more than five months compiling a comprehensive list of the 408 inmates 

sentenced to death since 1978. 

Even the $816 million estimate, though, comes with an important caveat: It's in 2008 dollars and 

does not account for inflation; it doesn't include murderers who have had more than one capital 

trial and it excludes capital-eligible cases in which prosecutors unsuccessfully sought the death 

penalty. 

What the tally does show is that every day on death row is far more expensive than one in 

regular population. 

John Roman, who authored the 2008 Maryland study on which the Eagle analysis relies, said 

because of the paper's conservative calculations, the cost of having a death penalty in 

Pennsylvania could well be more than $1 billion. 

"We're spending tons of money - that can be spent for better purposes, whether that's education 

or crime prevention - on putting people on death row who are never going to be executed," 

Roman said. 

Pennsylvania has not put anyone to death who did not voluntarily give up their appeals in more 

than 50 years, when Elmo Lee Smith was electrocuted in 1962 for the grisly rape and murder of 

a Philadelphia schoolgirl in 1959. 

Noting capital punishment has enjoyed its greatest support among those who favor smaller, more 

cost-effective government, Roman added, "At the end of the day, I think it's worth asking why 

people support the death penalty." 

Capital cases are more complex and costly at nearly every step of the process. They involve 

more lawyers, witnesses, experts and pretrial motions, in addition to a separate sentencing trial. 



Contrary to a persistent belief that capital punishment is more cost-effective than life 

imprisonment, its complexity and length - with an appeals process that can and does drag out for 

decades - means a death sentence adds about $2 million to a murder case. 

The average capital-eligible case in which prosecutors did not seek the death penalty costs 

roughly $1.1 million. 

That includes, according to the Maryland study, $870,000 in prison costs and $250,000 for 

adjudication. This means the full cost for a single death sentence in Pennsylvania is about $3.1 

million. 

The $816 million calculation only includes the additional cost of seeking and getting a death 

sentence. 

Had the Eagle tallied the total expense to taxpayers for the 408 inmates sentenced to death, the 

cost might be more than $1.2 billion. 

If, however, the commonwealth had not sought death in those cases, the cost to taxpayers could 

have been $448.8 million, all things being equal. 

Nearly 45 percent of the price tag is associated with prison costs, which is borne by taxpayers 

across the commonwealth, regardless of where the case was prosecuted. 

"We're all picking up the tab," said Marc Bookman, director of the Atlantic Center for Capital 

Representation, a nonprofit resource center in Philadelphia. "We've thrown away a billion dollars 

for nothing." 



 

Task force still working 

The cost of capital punishment was among a host of concerns that led Pennsylvania lawmakers 

in 2011 to call for a task force to study such issues as bias and fairness in sentencing as well as 

the quality of counsel provided indigent defendants. 

Delayed several times, the report has yet to be completed. 

Last year, Gov. Tom Wolf called for a moratorium on executions until the report is done, saying 

the system was unfair and dysfunctional. He also cited the Eagle's cost analysis, the first of its 

kind in the state. 

"The governor's decision to issue temporary reprieves, while he awaits the study being conducted 

by the Pennsylvania Task Force and Advisory Commission, is based on a flawed system that has 

been proven to be an endless cycle of court proceedings as well as ineffective, in some cases 

unjust, and expensive," Jeff Sheridan, Wolf's spokesman, said in an email to the Eagle. 



Although the commonwealth has studied, but not yet estimated the costs to taxpayers nor 

conducted a cost-benefit analysis to determine the efficacy of state-sponsored executions, there is 

widespread consensus that the system in Pennsylvania is broken. 

Almost half the state's death sentences have been overturned on appeal and the formerly 

condemned given life sentences or less, with ineffective counsel the most common reason. 

In October, an Eagle investigation found 15.1 percent of capital defense attorneys with a client 

sentenced to death in the past decade were disciplined for professional misconduct at some point 

in their careers. 

Over the past 30 years about 3 percent of all attorneys in the commonwealth have been 

disciplined. 

"Even when cases are tried on the cheap, which is systematically the case in Pennsylvania, 

capital cases still cost more," said Rob Dunham, a former federal public defender in Harrisburg 

and executive director of the Washington-based Death Penalty Information Center. "A 

pennywise capital trial results in a pound of foolish appeals." 

While Berks County District Attorney John T. Adams mistrusts the Eagle estimate, saying 

noncapital cases can be, like with the extradition and prosecution of Miguel Torres, equally as 

costly, he does acknowledge the expense can have a chilling effect. 

"I am cognizant of the fact it is an expensive proposition," Adams said. "The cost and the 

collateral consequences do concern me and is a factor in whether I will seek the death penalty." 

Historically, capital punishment has long enjoyed unwavering support from tough-on-crime 

conservatives, who are now finding reasons, including its cost, to be concerned about the death 

penalty. 

But costs alone, district attorneys say, should not be a determining factor in whether to keep or 

abandon capital punishment in Pennsylvania. 

"From the criminal justice perspective, the decision as to whether to charge or to file are not 

based on dollars and cents," said Richard Long, executive director of the Pennsylvania District 

Attorneys Association. "It's based on the law." 

 

 

 


